Dy the Act of 


to bé more distinctly ascertained. But the Court of Pro- 


_prietors of the Company persisted in retaining Hastings in 
- office in defiance both of their directors and of the House of 


Commons, and no steps were taken for further legislation 
until after the famous coalition ministry of Fox and North 
had come into office. Soon after this event, Dundas, who 
was now in opposition, introduced a Bill which empowered 
the king to recall the principal servants of the-Company, and 
invested the Governor-General of Bengal with power which 
was little short of absolute. But a measure introduced by 
a member of the opposition had no chance of passing, and 
the Government were compelled to take up the question 
themselves. 

It was under these circumstances that Fox introduced his 
famous East India Bill of 1783. His measure would have 
completely altered the constitution of the East India Company. 
It was clear that the existing distribution of powers between 
the State, the Court of Directors, and the Court of Proprietors 
at home, and the Company’s servants abroad, was wholly 
unsatisfactory, and led to anarchy and confusion. Dundas 
had proposed to alter it by making the governor-general 
practically independent, and vesting him with absolute power. 
Fox adopted the opposite course of increasing the control of 
the State over the Company at home and its officers abroad. 


_ His Bill proposed to substitute for the existing Courts of 


Directors and Proprietors a new body, consisting of seven 
commissioners, who were to be named in the Act, were during 
four years to be irremovable, except upon an address from 
either House of Parliament, and were to have an absolute power 


_ of placing or displacing all persons in the service of the Com- 


pany, and of ordering and administering the territories, 


? revenues, and commerce of India, Any vacancy in the body 


Fox’s 
East India 
Bill. 









Pitt’s Act 
of 1784. 








seven commissioners, but vacancies in their body wére 
filled by the Court of Proprietors. * . ‘ 

The events which followed the introductior! of Fox’s ¥ 
India Bill belong rather to English than to Indian consti 
tional history. Everybody is supposed to know how’'the 1 i 
was denounced by Pitt and Thurlow as a monstrous_device 
for vesting the whole government and patronage of India in” 
Fox and his Whig satellites; how, after having been carried. 
through the House of Commons by triumphant majorities, 
it was defeated in the House of Lords through the direet 
intervention of the king; how George III contumeliously 
drove Fox and North out of office after the defeat of theiry’ 
measure ; how Pitt, at the age of twenty-five, ventured to. 
assume office with a small minority at his back ; and how his 
courage, skill, and determination, and the blunders of his 
opponents, converted that minority into a majority at the 
general election of 1784. : 

Like other ministers, Pitt found himself compelled to” 
introduce and defend when in office measures which he had 
denounced when in opposition. The chief ground of attack 
on Fox’s Bill was its wholesale transfer of patronage from — 
the Company to nominees of the Crown. Pitt steered clear — 
of this rock of offence. He also avoided the a 
radically altering the constitution of the Company. But his — 
measure was based on the same substantial principle as that | 
of his predecessor and rival, the principle of placing the 
Company in direct and permanent subordination to a — 

ting the British Government. J 

The Act of 17841 begins by establishing a board:ot: six 
commissioners, who were formally st: the ‘ Commissioners e 
for the Affairs of India* but w wn 



















* 24 Geo. IIT, sess. 2, c. 25. Almost the whole of Ast jes n 
ested, ‘Wet many of itn poovidlens see Santen oa A 
of 1793, 1813, and gf 
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7) e king, and holdirig office during pleasure. There was 
0 os oder of three, and the president was to have 
“a casting vote. They were unpaid, and had no patronage, 
but were empowered ‘ to superintend, direct, and control all 
aets, operations, and concerns which in anywise relate to the 
civil or military government or revenues of the British 
territorial possessions in the East Indies.” ‘They were to 
have access to all papers and instruments of the Company) 
and to be furnished with such extracts or copies as they 
might require. (The directors were required to deliver to 
the Board of Control copies of all minutes, orders, and other 
»proceedings of the Company, and of all dispatches sent or 
eeeived by the directors or any of their committees, and 
to pay due obedience to, and be bound by, all orders and 
directions of the Board, touching the civil or military govern- 
ment and revenues of India. The Board might approve, 
disapprove, or modify the dispatches proposed to be sent 
by the directors, might require the directors to send out the 
dispatches as modified, and in case of neglect or delay, might 
require their own orders to be sent out without waiting for 
the concurrence of the directors. 
-»A committee of secrecy, consisting of not more than three 
bers, was to be formed out of the directors, and, when 


— 


"the Board of Control issued orders requiring” secrecy, phe } 


‘committee of secrecy was to tranemit these orders to , ni 
' without informing the other directors. 
je Abbe Court. of _ Propeictons lost its chief a 
















Ba 3 tae 
_ These provisions related to the Government of India at. 
home. (Modifications were also made in the governing bodies 
of the different presidencies in India. 

The number of members of the governor-general’s council 
was reduced to three, of whom the commander-in-chief of — 
the Company's forces in India was to be one and to have 
precedence next to the governor-general. : 

The Government of each of the Presidencies of Madras and 
Bombay was to consist of a governor and three counsellors, 
of whom the commander-in-chief in the presidency was to 
be one, unless the commander-in-chief of the Company’s 
forces in India happened to be in the presidency, in which 
case he was to take the place of the local commander-in-chief. 
The governor-general or governor was to have a casting vote. 

The governor-general, governors, commander-in-chief, and 
members of council were to be appointed by the Court of 

tors. They, and any other person holding office under 

Company in India, might be removed from office either 

by the Crown or by the directors) Only covenanted servants 

of the Company were to be qualified to be members of council. 
Power was given to make provisional and temporary appoint- 

ments. Resignation of the office of governor-general, governor, 


commander-in-chief, or’ member of council was not to be. 
eo 


valid unless signified in writing. : 
Ghe control of the governor-general and council over ae 
government of the minor presidencies was enlar, and "| 


declared to extend to ‘ all such points as relate to any transac- 
tions with the country powers, or to war or peace, or to the 
application of the revenues or forces of such presidencies in 
time of war.’ 
control over the military and political operations 
of the 2a and council was reserved to the Court 
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the wish, the honour, da Solicy of this nation,’ the governor- 
general and his council were not, without the express authority 
of the Court of Directors, or of the secret committee, to declare 
war, or commence hostilities, or enter into any treaty for 
making war, against any of the country princes or States in 
India, or any treaty for guaranteeing the possession of any 
country prince or State, except where hostilities had actually 
been commenced, or preparations actually made for the 
commencement of hostilities, against the British nation in 
India, or against some of the princes of States who were 
dependent thereon, or whose territories were guaranteed by 


any existing treaty.! 

Cave provisions of the Act of 1773 for the punishment of 

offences committed by British subjects in India were repeated 

and strengthened) Thus the receipt of presents by persons 

in the employment of the Company or the Crown was to be 

deemed extortion, and punishable as such, and there wag.a 
raordinary provision requiring the servants of the Compe. 

r heavy penalties, to declare truly on oath the amount of 
cede they had brought from India. 

I] British subjects were declared to be amenable to all 
courts of competent jurisdiction in India or in England for 
acts done in Native States} as if the act had been done in 

British territo y.* (The Company were not to release or 

mp wind any sentence or judgement of a competent court 
fagain. any of their servants, or to restore any such servant 
orso_ offi®® after he had been dismissed in pursuance of a judicial 
“sentence The governo:.,*neral was empowered to issue his 
“warrant ‘tor taking into custody any person suspected of carry- 
ing on if sit correspondence with any native prince or other 
person’ ing authority in India *) 


* 8. 34. ‘1. enactment with its recital was substantially reproduced by 
Act of 1793 (33 Geo. III, e. 52, s. 42) which still remains 
Digest, 8. 48. 

icted by 33 Geo. IIT, c. 52, 8 67. See Digest, s. 119. 

“ction was re-enacted in substance by 33 Geo. III, o. 52, 
t, 4%, 120, 
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CA special court, consisting of three judges, four peers, and — 


six members of the House of Commons, was constituted for the 
trial in England of offences committed in India.) 

(The Company were required to take into consideration their 
civil and military establishments in India, and to give orders 
“for every practicable retrenchment and reduction,’ and 
numerous internal regulations,)several of which had been 
proposed by Fox, were made for Indian administration. Thus, 
promotion was to be as a rule by seniority, writers and cadets 
were to be between the ages of fifteen and twenty-two when 
sent out, and servants of the Company who had been five 
years in England were not to be capable of appointment to an 
Indian post, unless they could show that their residence in 
England was due to ill health. 

(pe double government established by Pitt’s Act of 1784, 
with its cumbrous and dilatory procedure and its elaborate | 
system of checks and counter-checks, though modified in 
details, remained substantially in force until 1858.) In practice 


the senior commissioner, other than the Chancellor of the 
Exchequer or Secretary of State. He became known as the 
President of the Board of Control, and occupied a position 
in the Government of the day corresponding to some extent 
to that of the modern Secretary of State Jor Indi But 
the Board of Directors, though placed in comple’; sub- 
ordination to the Board of Control, retained the rights 
of patronage and their powers of revision, and wove donee 
left no unsubstantial share in the home direction of Indian 


affairs 7 


? ss. 66-80. The elaborate enactments constituting tl ourt and 
regulating its procedure were amended by an Act of 178 Geo. III, ., 
c. 57), and still remain on the Statute Book, but appe er to have 
been put in force. ‘In 149 B.c., on the proposal of Lucius J purnius Piso, 

a standing Senatorial Commission (quaestio ordinaria) was itituted to try. 
in judicial form the complaints of the provincials regard’ the extortions 
of their Roman magistrates.’ Mommsen, 3,73. od 

* As to the practical working of the system at the close . the eighteenth 
century see Kaye’s Administration of the Bast India er aiee Pp. 129, 
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the power vested in the Board of Control was exercised by 
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The first important amendments of Pitt’s Act were made Legisla- 
1786. In that year Lord Cornwallis! was appointed — 
vernor-general, and he made it a condition of his accepting 
ce that his powers should be enlarged. Accordingly an 
‘ct was passed which empowered the governor-general in 
cial ca8es to override the majority of his council and act’ 
his own responsibility,? and enabled the offices of governor- 
eral and commander-in-chief to be united in the same 
son 3 
By another Act of the same session the provision requiring 
e approbation of the king for the choice of governor-general 
repealed. But as the Crown still retained the power of 
geall this repeal was not of much practical importance.* 
A third Act® repealed the provisions requiring servants 
the Company to disclose the amount of property brought 
ome by them, and amended the constitution and procedure 
f the special court under the Act of 1784. It also declared 
s. 29) that the criminal jurisdiction of the supreme court at 
alcutta was to extend to all criminal offences committed in 
ny part of Asia, Africa, or America, beyond the Cape of Good 
Hope to the Straits of Magellan, within the limits of the 
Company’s trade, and (s. 30) that the governor or president 
and council of Fort St. George, in their courts of oyer and 
terminer and jail delivery, and the mayor’s court at Madras 
should have civil and criminal jurisdiction over all British 
subjects residing in the territories‘of the Company on the 
past of Coromandel, or in any other part of the Carnatic, 
* “The first of the new dynasty of Parliamentary Governors-General.’ 
all, British Dominion in India, p. 218. 
* See Digest, s. 44. { 
26 Geo. II, c. 16, Lord Cornwallis, though holding the double office 
governor-general and commander-in-chief, still found his powers in- 
cient, and was obliged to obtain in 1791 a/ special Act (31 Geo. ITI, 
©) confirming his orders and enlarging his powers. The exceptional 
ers given to the governor-general by the Act of 1786 were reproduced 
Act of 1793 (33 Geo. III, ©. 52, 88. 47-41), by sections which are still 
ally in force but have been pra¢tically superseded by a later enact- 
f 1870 (33 Vict. ©, 3, 8. 5), See Digést, 8. 44. 
Geo. TIT te 
rath, B25: _ ,* 26 Geo. IIT, o. 57. i 
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or in the Northern Circars, or-Within the territories of the 
Soubah of the Deccan Nabob of Arcot, or the Rajah of 
ale 





Tanjore. 


In 178 Serious difference arose between the Board of 
and the Board of Directors as to the limits of their 
Pid 


respective powers. The Board of Control, notwithstanding 
the objections of the directors, ordered out four royal regiments 
to India, and charged their expenses to Indian revenues, 
They maintained that they had this power under the Act 
of 1784. The directors on the other hand argued that under 
provisions of the Act of 1781, which were still unrepealed, 
the Company could not be compelled to bear the expenses 
of any troops except those sent out on their own requisition. 
Pitt proposed to settle the difference in favour of the Boar 
of Control] by means of an explanatory or declaratory Act. , 
The discussions which took place on this measure raised 
constitutional questions which have been revived in later 
times.} ® 

It was objected that troops raised by the Company in India 
would suffice and could be much more cheaply maintained. It 
was also argued on constitutional grounds that no troops 
ought to belong to the king for which Parliament did not 
annuaily vote the money. 

Tn answer to the first objection Pitt confessed that, in his 
opinion, the army in India ought to be all on one establishment, 
and should all belong to the king, and declared that it was 
mainly in preparation for this reform that the troops were 





to be conveyed.” 

With respect to the second objection he argued that th 
Bill of Rights and the Mutiny Act, which were the only posi 
tive enactments on ‘the subject, were so vague and inde ite) 


? See the discussion in 1878 as to the employment of Indian troops in 
Malta, Hansard, ccxl. 14, and Anson, Law and-Custom of the Constitution. 
vol. ii. pt. ii. p. 174 (3rd ed.). 

* Lord Cornwallis was at this time considering a scheme for the com- 
bination of the king’s and Conipany’s forces, See Cornwallis Correapon- 
dence, i. 251, 341; ii. 316, 572, 
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as to be almost nugatory;.and professed his willingness to 
“receive any suggestions made for.checking an abuse of the 
powers proposed to be conferred by the Bill. 

The questions were eventually settled by ® compromise. 
The Board of Control obtained the powers for Which. they 
asked, but a limit was imposed on the number of troops whith 
might be charged to Indian revenues. At the same time the 
Board of Control were prevented from increasing any salary 
or awarding any gratuity without the concurrence of the 
directors and of Parliament, and the directors were required 
to lay annually before Parliament an account of the Company’s 
receipts and disbursements. 

In 1793, towards the close of Lord Cornwallis’s governor- 
generalship, it became necessary to take steps for renewal of 
the Company’s charter. Pitt was then at the height of his 
power; his most trusted friend, Dundas,? was President of 
the Board of Control; the war with France, which had just 
been declared, monopolized English attention; and Indian 
finances were, or might plausibly be represented as being, 
in a tolerably satisfactory condition. Accordingly (the 
Act of 1793,3 which was introduced by Dundas, passed 
without serious opposition, eg ano no important 
alterations. It was a measure o 
several previous enactments, and runs to an enormous 
length, but the amendments made by it relate to matters of 
minor importance 

The two junior members of the Board of Control were 
no longer required to be Privy Councillors. (Provision was 
made for payment of the members and staff of the Board 
out of Indian aciae) 

The commander-in-chief was not to be a member of the 
cotncil at Fort William unless specially appointed by the 


* 28 Geo. III, c. 8; Glode, Military Forces of the Crown, i. 270. 
* Henry Dundas, who afterwards became the first Viscount Melville. 
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consolidation, repealing , 


He did not become president till June 22, i793, but had long been the most — 


powerful member of the Board. 
* 33 Geo. ILL, c. 52. 
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Court of Directors. y) Departure from India with intent to 
return to Europe was declared to vacate the office of governor- 
general, commander-in-chief, and certain other high offices. 

he procedure in the councils of the three presidencies was 
regulated, the powers of control exercisable by the governor- 
general were emphasized and explained, and the power of 
the governor-general to overrule the majority of his council 
was repeated and extended to the Governors of Madras and 
Bombay. The governor-general, whilst visiting another presi- 
dency, was to supersede the governor, and might appoint 
a vice-president to act for him in his absence. A series of 
elaborate provisions continued the exclusive privileges of trade 
for a further term of twenty years, subject to modifications 
of detail. Another equally elaborate set of sections regulated 
the application of the Company’s finances. Power was given 
to raise the dividend to 10 per cent., and provision was made 
for payment to the Exchequer of an annual sum ef £500,000 
out of the surplus revenu@ which might remain after meeting 
the necessary expenses, p&ying the interest on, and providing 
for reduction of capital of, the Company’s debt, and payment 
of dividend. It is needless to say that this surplus was never 
realized. The mutual claims of the Company and the Crown 
in respect of military expenses were adjusted by wiping out 
all debts on either side up to the end of 1792,Jand providing 
that thenceforward the Company should defray the actual ex- 
penses incurred for the support and maintenance of the king’s 
troops serving in India. (Some supplementary provisions 
regulated matters of civil administration in India. The 
admiralty jurisdiction of the supreme court of Calcutta was 
expressly declared to extend to the high seas. Power was 
given to appoint covenanted servants of the Company or 
other British inhabitants to be justices of the peace in Bengal. 
Power was also given to appoint scavengers for the presi- 
dency towns, and to levy what would now be called a sanitary 
rate. And the sale of spirituous liquors was made subject 
to the grant of a licence)) 
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A few parliamentary enactments of constitutional impor- 
tance were passed during the interval between the Charter 
Acts of 1793 and 1813. 

The lending of money by European adventurers to native 
princes on exorbitant terms had long produced grave scandals, 
such as those which were associated with the name of Paul 
Benham, and were exposed by Burke in his speech on the 
Nabob of Arcot’s debts. An Act of 1797} laid down an 
important provision (s. 28) which is still in force, and which 
prohibits, under heavy penalties, unauthorized loans by British 
subjects to native princes. 

The same Act reduced the number of judges of the 
supreme court at Calcutta to three, a chief justice and two 
puisnes, and authorized the grant of charters for the con- 
stitution of a recorder’s court instead of the mayor’s court 
at Madras and Bombay. It reserved native laws and customs 
in terms*similar to those contained in the Act of 1781. It 
also embodied an important provision giving an additional and 
express sanction to the exercise of a local power of legisla- 
tion in the Presidency of Bengal. One of Lord Cornwallis’s 
regulations of 1793 (Reg. 41) had provided for forming into 
a regular code all regulations that might be enacted for the 
internal government of the British territories of Bengal. 
The Act of 1797 (s. 8) recognized and confirmed this ‘ wise 
and salutary provision,’ and directed that all regulations 
which should be issued and framed by the Governor-General 
in Council at Fort William in Bengal, affecting the rights, 
persons, or property of the natives, or of any other indi- 
viduals who might be amenable to the provincial courts of 
justice, should be registered in the judicial department, and 
formed into a regular code and printed, with translations 
in the country languages, and that all the grounds of each 
regulation should be prefixed to it. The provincial courts 
of judicature were directed to be bound by these regu- 
lations, and copies of the regulations of each year were 


a 37 Geo. LI, c. 142. “See Digest, 8. 118. 
ie =~ 
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to be sent to the Court of Directors and to the Board of 
Control.4 

An Act of 1799 gave the Company further powers for 
raising European troops and maintaining discipline among 
them. Under this Act the Crown took the enlistment of 
men for serving in India into its own hands, and, on petition 
from the Company, transferred recruits to them at an agreed 
sum per head for the cost of recruiting. Authority was given 
to the Company to train and exercise recruits, not exceeding 
2,000, and to appoint officers for that purpose (bearing also 
His Majesty's commission) at pay not exceeding the sums 
stated in the Act. The number which the Crown could 
hold for transfer to the Company was limited to 3,000 men, 
or such a number as the Mutiny Act for the time being should 
specify. All the men raised were liable to the Mutiny Act 
until embarked for India. 

An Act of 1800 ® provided for the constitution of a supreme 
court at Madras, and extended the jurisdiction of the supreme 
court at Calcutta over the district of Benares (which had 
been ceded in 1775) and all other districts which had been or 
might thereafter be annexed to the Presidency of Bengal. 

An Act of 1807 4 gave the governors and councils at Madras 
and Bombay the same powers of making regulations, subject 
to approval and registration by the supreme court and re- 
corder’s court, as had been previously vested in thé Govern- 
ment of Bengal, and the same power of appointing justices 
of the peace. 

The legislation of 1813 was of a very different character 
from that of 1793./It was preceded by the most searching 
investigation which had yet taken place into Indian affairs.) 
The vigorous policy of annexation carried on by Lord 

* See Harington’s Analysis, 1-9. 

* 39 & 40 Geo. III, c. 109. See Clode, Military Forces of the Orown, i. 289. 


* 39 & 40 Geo. III, c. 79. The charter under this Act was granted in 
December, 1801. Bombay did not acquire a supreme court until 1823 


(3 Geo. IV, c. 71). 


* 47 Geo. III, sess. 2, c. 68. 
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Wellesley during his seven years’ tenure | of office (1708-1805) 
had again involved the Company i in financial difficulties, and 
in 1808 a committee of the House of Gommons was appointed 
to inquire, amongst other things, into theiconditions on which 
relief should be granted. It continued its sittings over the 
four following years, and the famous Fifth Report, which was 
published in July, 1812, is still a standard authority on Indian 
land tenures, and the best authority on the judicial and police 
arrangements of the time. When the time arrived for taking 
steps to renew the Company’s charter, a Dundas ! was still at 
the Board of Control, but it was no longer found possible to 
avoid the questions which had been successfully shirked in 
1793. Napoleon had closed the European ports, and British 
traders imperatively demanded admission to the ports of Asia. 
At the end of 1811 Lord Melville told the Court of Directors 
that His Majesty’s ministers could not recommend to Parlia- 
ment the continuance of the existing system unless they were 
prepared to agree that the ships, as well as goods, of private 
merchants should be admitted into the trade with India under 
such restrictions as might be deemed reasonable. 

The Company struggled hard for their privileges. They 
began by arguing that their political authority and com- 
mercial privileges were inseparable, that their trade profits 
were dependent upon their monopoly, and that if their trade 
profits were taken away their revenues would not enable them 
to carry on the government of the country. But their 
accounts had been kept in such a fashion as to leave it very 
doubtful whether their trade profits, as distinguished from 
their territorial revenues, amounted to anything at all. And 
this ground of argument was finally cut from under their 
feet by the concession of a continued monopoly of the tea trade, 
from which it was admitted that the commercial profits of 
the Company were principally, if not wholly, derived. 

Driven from this position the Company dwelt on the 


* Robert Dundas, who, on his father’s death in 1811, became the second 
Viscount Melville, 
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political dangers which would arise from an unlimited resort 
of Europeans to India. The venerable Warren Hastings was 
called from his retreat to support on this point the views 
of the Company before the House of Commons, and it was 
on this occasion that the members testified their respect for 
him by rising as a body on his entrance into the House and 
standing until he had assumed his seat near the bar. His 
evidence confirmed the assertions of the Company as to the 
danger of unrestricted European immigration into India, and 
was supplemented by evidence to a similar effect from Lord 
Teignmouth (Sir J. Shore), Colonel (Sir John) Malcolm, and 
Colonel (Sir Thomas) Munro, Experience had proved, they 
affirmed, that it was difficult to impress even upon the 
servants of the Company, whilst in their noviciate, a due 
regard for the feelings and habits of the people, and English- 
men of classes less under the observation of the supreme 
authorities were notorious for the contempt with which, in 
their natura} arrogance and ignorance, they contemplated the 
usages and institutions of the natives, and for their frequent 
disregard of the dictates of humanity and justice in their 
dealings with the people of India. The natives, although 
timid and feeble in some places, were not without strength 
and resolution in others, and instances had occurred’ where 
their resentment had proved formidable to theizgoppressors. 
It was difficult, if not impossible, to afford them protection, 
for the Englishman was amenable only to the courts of British 
law established at the presidencies, and although the local 
magistrate had the power of sending him further for triai, 
yet to impose upon the native complainant and witness the 
obligation of repairing many hundred miles to obtain redress 
was to subject them to delay, fatigue, and expense, which 
would be more intolerable than the injury they had 
suffered. 

That their apprehensions were unfounded no one who is 
acquainted with the history or present conditions of British 
India would venture to deny. But they were expressed by 
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the advocates of the Company in language of unjustifiable 

\" intemperance and exaggeration. Thus Mr. Charles Grant, 
in the course of the debate in the House of Commons, dwelt 
on the danger of letting loose among the people of India 
a host of desperate needy adventurers, whose atrocious conduct 
in America and in Africa afforded sufficient indication of the 
evil they would inflict upon India. 

The controversy was eventually compromised by allowing 
Europeans to resort to India, but only under a strict system 
of licences. 

Closely connected with the question of the admission of 
independent Europeans into India was that of missionary 
enterprise. The Government were willing to take steps for 
the recognition and encouragement of Christianity by the 
appointment of a bishop and archdeacons. But a large 
number of excellent men, belonging mainly to the Evangelical 
party, and led in the House of Commons by Wilberforce, 
were anxious to go much further in the diregtion of com- 
mitting the Indian Government to the active propagation 
of Christianity among the natives of India. On the other 
hand, the past and present servants of the Company, including 
even those who, like Lord Teignmouth, were personally in 
sympathy with the Evangelical school, were fully sensitive 
to the danger of interfering with the religious convictions or 
alarming the religious prejudices of the natives. 

Che proposals ultimately submitted by the Government to 
Parliament in 1813 were embodied in thirteen resolutions. 

The first affirmed the expediency of extending the Com- 
pany’s privileges, subject to modifications, for a further term of 
twenty years, 

The second preserved to the Company the monopoly of the 
China trade and of the trade in tea. 

The third threw open to all British subjects the export and 
import trade with India, subject to the exception of tea, and 
to certain safeguards as to warehousing and the like. 

* Printed in an appendix to vol. yii. of Mill and Wilson’s British India. 
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The fourth and fifth regulated the application of the 
Company’s territorial revenues and commercial profits. 

The sixth provided for the reduction of the Company’s 
debt, for the payment of a dividend at the rate of 104 per 
cent. per annum, and for the division of any surplus between 
the Company and the public)in the proportion of one-sixth 
to the former and five-sixths to the latter. 

The seventh required the Company to keep their accounts 
in such manner as to distinguish clearly those relating to the 
territorial and political departments from those relating to 
the commercial branch of their affairs. 

‘he eighth affirmed the expediency, in the interests of 
economy, of limiting the grants of salaries and pensions. 

The ninth reserved to the Court of Directors the right of 
appointment to the offices’ of governor-general, governor, 
and commander-in-chief, subject to the approbation of the 
Crown. : 

Under the tenth, the number of the king’s troops in India 
was to be'limited, and any number exceeding the limit was, 
unless empioyed at the express requisition of the Company, 
to be at the public charge. This modified, in a sense favour- 
able to the Company, Pitt’s declaratory Act of 1788. 

Then followed a resolution that it was expedient that the 
Church establishment in the British territories in the East 
Indies should be placed under the superintendence of a bishop 
and three archdeacons, and that adequate provision shouJd 
be made from the territorial revenues of India for their 
maintenance. f 

The twelfth resolution declared that the regulations to be 
framed by the Court of Directors for the colleges at Haileybury 
and Addiscombe ought to be subject to the regulation of 
the Board of Control, and that the Board ought to have 
power to send instructions to India about the colleges at 
Calcutta } and Madras. 


* The college at Calcutta had been founded by Lord Wellesley for the 
training of the Company’s civil servants. 
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It was round the thirteenth resolution that the main 
controversy raged, and its vague and guarded language shows 
the difficulty that was experienced in settling its terms. 
The resolution declared ‘ that it is the duty of this country to 
promote the interest and happiness of the native inhabitants 
of the British dominions in India, and that such measures 
ought to be adopted as may tend to the introduction amongst 
them of useful knowledge, and of religious and moral im- 
provement. That in the furtherance of the above objects, 
sufficient facilities shall be afforded by law to persons desirous 
of going to and remaining in India for the purpose of accom- 
plishing these benevolent designs, provided always, that 
the authority of the local Governments, respecting the inter- 
course of Europeans with the interior of the country, be 
preserved, and that the principles of the British Government, 
on which the natives of India have hitherto relied for the 
free exercise of their religion, be inviolably maintained.) One 
discerns the planter following in the wake of the missionary, 
each watcl.cd with a jealous eye by the Company’s servants. 

The principles embodied in the Resolutions of 1813 were 
developed in the Act of the same year! The language of the 
preamble to the Act is significant. It recites the expediency 
of continuing to the Company for a further term the 
possession of the territorial acquisitions in India, and the 
revenues thereof, ‘without prejudice to the undoubted 
sovereignty of the Crown of the United Kingdom of .Great 
Britain and Ireland in and over the same’ pThe constitutional 
controversy of the precedi:.z century was not to be reopened. 

(Che Act then grants the Indian possessions and revenues 
to the Company for a further term of twenty years, reserves 
to them for the same time the China trade and the tea trade, 
but throws open the general India trade, subject to various 
restrictive conditions. 

* 55 Geo. III, ¢. 155. 


* The sovereignty of the Crown had been clearly reserved in the charter 
of 1698. But at that time the territorial possessions were insignificant, 
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The thirty-third section recites the thirteenth resolution, 
and the expediency of making provision for granting per- 
mission to persons desirous of going to and remaining in India, 
for the purposes mentioned in the resolution (missionaries) 
‘and for other lawful purposes ° (traders), and then enables 
the Court of Directors or, on their refusal, the Board of Control, 
to grant licences and certificates entitling the applicants to 
proceed to any of the principal settlements of the Company, 
and to remain in India as long as they conduct themselves 
properly, but subject to such restrictions as may for the time 
being be judged necessary. Unlicensed persons are to be liable 
to the penalties imposed by earlier Acts on interlopers, and to 
punishment on summary conviction in India. British subjects 
allowed to reside more than ten miles from a presidency town 
are to procure and register certificates from a direct court. 

(A group of sections relates to the provision for religion, 
learning, and education, and the training of the Company’s 
civil and military servants. There is to be a Bishop of 
Calcutta, with three archdeacons under him. The colleges 
at Calcutta and elsewhere are placed under the regulations of 
the Board of Control. One lac of rupees in each year is to 
be ‘set apart and applied to the revival and improvement 
of literature and the encouragement of the learned native of 
India, and for the introduction and promotion of a knowledge 
of the sciences among the inhabitants of the British territories 
in India.”) The college at Haileybury and the military seminary 
at Addiscombe? are to be maintained, and no person is to be 
appointed writer unless he has resided four terms at Hailey- 
bury, and produces a certificate that he has conformed to the 
regulations of the college. 

Chen come provisions for the application of the revenues,” 


+ The names of these places are not mentioned. 

* An interesting discussion of these provisions is to be found in the corre- 
spondence of 1833 between Mr. Charles Grant and the Court of Directors. 
According to Mr. Grant the principle established by the Acts of 1793 and 
1813 was that the profit accruing from the Company’s commerce should, 
in the first instance, be employed in securing the regular payment of divi- 
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for keeping the commercial and territorial accounts distinet, 
and for increasing and further defining the powers of super- 
intendence and direction exercised by the Board of Control. 

The patronage of the Company is preserved, subject to the 
approval of the Crown in the case of the higher offices, and of 
the Board of Control in certain other cases, 

The number of king’s troops to be paid for out of the 
Company’s revenues is not to exceed 20,000, except in case 
of special requisition. In order to remove doubts it is 
expressly declared that the Government in India may make 
laws, regulations, and articles of war for their native troops, 
and provide for the holding of courts-martial. 

(the local Governments are also empowered to impose taxes 
on persons subject to the jurisdiction of the supreme court, 
and to punish for non-payment. 

Justices of the peace are to have jurisdiction in cases of 
assault or trespass committed by British subjects on natives 
of India, and also in cases of small debts due to natives from 
British subjects. Special provision is made for the exercise 
of jurisdiction in criminal cases over British subjects residing 
more than ten miles from a presidency town; and British 
subjects residing or trading, or occupying immovable property, 
more than ten miles from a presidency town are to be subject 
to the jurisdiction of the local civil courts. 

And, finally, special penalties are enacted for theft, forgery, 
perjury, and coinage offences, the existing provisions of the 
common or statute law being apparently considered insufficient 
for dealing adequately with these nee 

The imperial legislation for India during the interval between Legish 
1813 and 1833 does not present many features of importance. bend 

An Act of 18141 removed doubts as to the powers of the pnb 
Indian Government to levy duties of customs and other taxes. 
dends to the proprietors of stock, and should then be applied for the benefit 
of the territory. The last-mentioned applications to be suspended only 
8o long as the burden of debt on the territory continued below a certain 


Specified amount. 
* 54 Geo. TIT, ¢. 105. 
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An Act of 18151 gave power to extend the limits of the 
presidency towns, and amended some of the minor provisions 
of the Act of 1813. 

An Act of 18182 removed doubts as to the validity of 
certain Indian marriages, a subject which has always pre- 
sented much difficulty, but which has now been dealt with 
by Indian legislation.® 

An Act of 18204 enabled the East India Company to 
raise and maintain a corps of volunteer infantry. 

An Act of 1823 charged the revenues of Ifidia with the 
payment of additional sums for the pay and pensions of 
troops serving in India, and regulated the pensions of Indian 
bishops and archdeacons, and the salaries and pensions of 
the judges of the supreme courts. 

The same Act authorized the grant of a charter for | 
a supreme court of Bombay in substitution for the recorder’s 
court. P 

The prohibition on settling in India without a licence 
was still retained. But restrictions on Indian trade were 
gradually removed, and a consolidating Act of 1823° ex- 
pressly declared that trade might be carried on in British 
vessels with all places within the limits of the Company’s 
charter except China. 

Another Act of 18237 consolidated an@ amended the laws 
for punishing mutiny and desertion of officers and soldiers 
in the Company’s service. 

An Act of 18248 transferred the island of Singapore to 
the East India Company. 

Acts of 1825°% and 1826! further regulated the salaries 
of Indian judges and bishops, and regulated the appointment 
of juries in the presidency towns. 


1 55 Geo. III, c. 84. * 58 Geo. IIT, c. 84. 
* See Acts III & XV of 1872. * 1 Geo. IV, ¢. 99. 
* 4 Geo. IV, c. 71. * 4 Geo. IV, c. 80. 7 4 Geo. IV, c. 81. 


* 5 Geo. IV, c. 108. Singapore was placed under the Colonial Office by 
the Straits Settlements Act, 1866 (29 & 30 Vict. c. 115, 8. 1). 
* 6 Geo, IV, ¢. 85 10-7 Geo. TV, ©. 37. 
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An Act of 18281 declared the real estates of British subjects 

_ dying within the jurisdiction of the supreme courts at the 

presidency towns to be liable for payment of their debts. 

Other Acts of the same year applied the East India Mutiny 

Act to the force known as the Bombay Marine,? and extended 

to the East Indies sundry amendments of the English criminal 
law.3 

‘And an Act of 18324 authorized the appointment of 
persons other than covenanted civilians to be justices of the 
peace in India, and repealed the provisions requiring jurors 
to be Christians. 

When the time came round again for renewing the Com- 
pany’s charter, Lord William Bentinck’s peaceful régime had 
lasted for five years in India; the Reform Act had just 
been carried in England, and Whig principles were in the 
ascendant. Bentham’s views on legislation and codification 
were exercising much influence on the minds of law reformers. 
Macaulay was in Parliament, and was secretary to the Board 
of Control, and James Mill, Bentham’s disciple, was the 
examiner of India correspondence at the India House. ( The 
Charter Act of 1833,> like that of 1813, was preceded by 
careful inquiries into the administration of India. It intro- 
duced important changes into the constitution of the East 
India Company aff€ the system of Indian administra- 
tion. 

The territorial possessions of the Company were allowed to 
remain under their government for another term of twenty 
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Charter 
Act of 
1833. 


years ; but were to be held by the Company ‘in trust for” 


His Majesty, his heirs and successors, for the service of the 
Government of India.’ 

The Company’s monopoly of the China trade, and of the 
tea tradé, was finally taken away. 

"9 Geo. IV, c. 33. * 9 Geo. IV, c. 72. 

* 9 Geo. IV, c. 74. . “2 & 3 Will. IV, c. 117. 

* 3 & 4 Will. IV, c. 85. The Act received the Royal Assent on August 28, 
1833, but did not come into operation, exvept as to appointments and the 
like, until April 22, 1834 (s. 117). 
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The Company were required to close their commercial 
business and to wind up their affairs with all convenient speed. 
Their territorial and other debts were charged on the revenues 
of India>)and they were to receive out of those revenues 
an annual dividend at the rate of £10 mos. per cent. on the 
whole amount of their capital stock (i.e. £630,000 a year), 
but this dividend was to be subject to redemption by Parlia- 
ment on payment of £200 sterling for every £100 stock, 
and for the purpose of this redemption a sum of two million 
pounds was to be paid by the Company to the National Debt 
Commissioners and accumulated with compound interest until 
it reached the sum of twelve millions 

The Company) while deprived of their commercial functions, 

(refained their administrative and political powers, under 
the system of double government instituted by previous 
Acts, and, in particular, continued to exercise their rights 
of patronage over Indian appointments. The constitution of 
the Board of Control was modified) but as the powers of the 
Board were executed by its president the modifications had 
no practical effect. {te Act re-enacted provisions of former 
Acts as to the ‘ secret committee ’ of the Court of Directors, 
and the dispatches to be sent through that committee, and 
it simplified the formal title of the Company by authorizing 
it to be called the East India Company: 

No very material alteration was made in the system on 
which the executive government was to be carried on in 
India. 

The superintendence, direction, and control of the whole 
civil and military government were expressly vested in a 
governor-general and counsellors, who were to be styled 
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‘ the Governor-General of India in Council.’2 This council 


was increased by the addition of a fourth ordinary member, 


* As to the financial arrangements made under these provisions, see the 
evidence of Mr. Melvill before the Lords Committee of 1852. 

* It will be remembered that the Governor-General had been previously 
the Governor-General of Bengal in Council. : 
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who was not to be one of the Company’s servants, and was 
not to be entitled to act as member of council except for 
legislative purposes. It need hardly be stated that the 
fourth member was Macaulay. 

The overgrown Presidency of Bengal? was to be divided 
into two distinct presidencies, to be called the Presidency 
of Fort William and the Presidency of Agra. But this 
provision never came into operation.) It was suspended 
by an enactment of 1835 (5 & 6 Will. IV, c. 52), and the 
suspension was continued indefinitely by the Charter Act 
of 1853 (16 & 17 Vict. c. 95, 8.15). « 

The intention was that each of the four presidencies, 
Fort William, Fort St. George, Bombay, and Agra, should 
have, for executive purposes, a governor and council of 
its own. But the governor-general and his council were 
to be, for the present, the governor and council of Fort 
William, and power was given to reduce the members of 
the council, or even suspend them altogether and vest the 
executive control in a governor alone.’ 

(important alterations were made by the Act of 1833 in 
the legislative powers of the Indian Government. ‘ At that 
date there were five different bodies of statute law in force 
in the (Indian) empire. First, there was the whole body 
of statute law existing so far as it was applicable, which 
was introduced by the Charter of George I and which applied, 

‘<The duty of the fourth ordinary member’ (under the Act of 1833) 
“was confined entirely to the subject of legislation ; he had no power to sit 
or vote except at meetings for the purpose of making laws and regulations ; 
and it was only by courtesy, and not by right, that he was allowed to see 
the papers or correspondence, or to be made acquainted with the delibera- 
tions of Government upon any subject not immediately connected with 
legislation.” Minute by Sir Barnes Peacock of November 3, 1859. 

* It had been increased by the addition of Benares in 1775, of the modern 
Orissa in 1803, of large territories in the North-West in 1801-3, and of 
Assam, Arakan, and Tenasserim in 1824. : 

: The power of reduction was exercised in 1833 by reducing the number 
of ordinary members of the Madras and Bombay councils from three to 
two (Political Dispatch of December 27, 1832). The original intention was 


to abolish the councils of the minor presidencies, but, at the instance of the 
Court of Directors, their retention was left optional. 
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at least, inthe presidency towns. Secondly, all English Acts 
subsequent to that date, which were expressly extended 
to any part of India. Thirdly, the regulations of the governor- 
general's council, which commence with the Revised Code of 
1793, containing forty-eight regulations, all passed on the 
same day (which embraced the results of twelve years’ ante- 
cedent legislation), and were continued down to the year 1834. 
They only had force in the territories of Bengal. Fourthly, 
the regulations of the Madras council, which spread over the 
period of thirty-two years, from 1802 to 1834, and are [were | 
in force in the Presidency of Fort St. George.. Fifthly, the 
regulations of the Bombay Code, which began with the revised 
code of Mr. Mountstuart Elphinstone in 1827, comprising the 
results of twenty-eight years’ previous legislation, and were 
also continued into 1834. having force and validity in the 
Presidency of Fort St. David.’ 

“Tn 1833, savs Mr. Cowell in continuation, * the attention 
of Parliament was directed to three leading vices in the 
process of Indian government. The first was in the nature 
of the laws and regulations ; the second was in the ill-defined 
authority and power from which these various laws and regula- 
tions emanated ; and the third was the anomalous and some- 
times conflicting judicatures by which the laws were ad- 
ministered.” 

CThe Act of 1833 vested the legislative power of the Indian 
Government exclusively in the Governor-General in Council> 
who had been, as has been seen, reinforced by the addition 
of a fourth legislative member, The four Presidential Govern- 
ments were merely authorized to submit to the Governor- 
General in Council ‘ drafts or projects of any laws or regula- 
tions which they might think expedient,’ and the Govérnor- 
General in Council was required to take these drafts and 
projects into consideration and to communicate his resolu- 
tions thereon to the Government proposing them. 


* Cowell, Tagore Lectures of 1872. For ‘ Fort eg ’ read ‘ Bombay. 
See also Harington’s Analysis of the Bengal Reg nS. 
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‘rhe Governor-General in Council was expressly, empowered 
to make laws and regulations—> 

(a) for repealing, amending, or altering any laws or regula- 
tions whatever, for the time being in force in the Indian 
territories ; 

(6) for all persons, whether British or native, foreigners or 
others, and for all courts of justice, whether established 
by charter or otherwise, and the jurisdiction thereof ; 

(c) for all places and things whatsoever within and through- 
out the whole and every part of the said territories. 

(d) for all servants of the Company within the dominions 
of princes and States in alliance with the Company ; and 

(e) as articles of war for the government of the native 
officers and soldiers in the military service of the 
Company, and for the administration of justice by 
courts-martial to be holden on such officers and 
soldiers. 

(but this power was not to extend to the making of any 
laws and regulations— 

(i) which should repeal, vary, or suspend any of the pro- 
visions of the Act of 1833, or of the Acts for punishing 
mutiny and desertion of officers and soldiers in the 
service of the Crown or of the Company ; or 

(ii) which should affect any prerogative of the Crown, or 
the authority of Parliament, \or the constitution or 
rights of the Company, or any part of the unwritten 
laws or constitutions of the United Kingdom, whereon 
may depend the allegiance of any person to the Crown, 
or the sovereignty or dominion of the Crown over the 
Indian territories ; or 


(iti(without the previous sanction of the Court of Directors,) 


which should empower any court other than a char- 
tered court to sentence to death any of His Majesty's 
natural-born subjects born in Europe, or their children, 
or abolish any of the chartered courts. 


* —* See Digest, 8. 63. 
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There was also an express saving of the right of 
Parliament to legislate for India and to repeal Indian 
Acts,) and, the better to enable Parliament to exercise 
this power, all Indian laws were to be laid before Parlia-— 
ment. 

Laws made under the powers given by the Act were to 
be subject to disallowance by the Court of Directors, acting 
under the Board of Control, but, when made, were to have 
effect as Acts of Parliament, and were not to require registra- 
tion or publication in any court of justice. 

The laws made under the Act of 1833 were known as Acts, 
and took the place of the ‘ regulations * made under previous 
Acts of inp , 

A comprehensivé consolidation and codification of Indian 
laws was contemplated. Section 53 of the Act recited that 
it was ‘ expedient that, subject to such special arrangements 
as local circumstances may require, a general system of 

‘ judicial establishments and police, to which all persons what- 
soever, as well Europeans as natives, may be subject, should 
be established in the said territories at an early period ; and 
that such laws as may be applicable in common to all classes 
of the inhabitants of the said territories, due regard being 
had to the rights, feelings, and peculiar usages of the people, 
should be enacted ; and that all laws and customs having the 
force of law within the same territories should be ascer- 
tained and consolidated, and, as occasion may require, 
amended,’ 

The Act then went on to direct the Governor-General in | 
Council to issue a commission, to be known as the ‘ Indian 
Law Commission,’ which was to inquire into the jurisdiction, 
powers, and rules of the existing courts of justice and police 
establishments in the Indian territories, and all existing forms 
of judicial procedure, and into the nature and operation of 
all laws, whether civil or criminal, written or customary, 
prevailing and in force in any part of the Indian territories, 
to which any inhabitants of those territories were then sub- 
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ject. The commissioners were to report to the Governor- 

General in Council, setting forth the results of their inquiries, 

and suggesting alterations, and these reports were to be laid 
. before Parliament. 

This was the first Indian Law Commission, of which 
Macaulay was the most prominent member. Its labours 
resulted directly in the preparation of the Indian Penal Code, 
which, however, did not become law until 1860, and, indirectly 
and after a long interval of time, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adjective law which now form part of the 
Indian Statute Book. 

Important provisions were made by the Act of 1833 for 
enlarging the rights of European settlers, and for pro- 
tecting the natives of the country, and ameliorating their 
condition. 

It was declared to be lawful for any natural-born subject 
of His Majesty to proceed by sea to any port or place having 
a custom-house establishment within the Indian territories, 
and to reside thereat, or to proceed to and reside in or pass 
through any part of the territories which were under the 
Company’s government on January 1, 1800, or any part of 
the countries ceded by the Nabob of the Carnatic, of the 
province of Cuttack, or of the settlements of Singapore and 
Malacca. These rights might be exercised without the require- 
ment of any licence. But every subject of His Majesty not 
being a native was, on his arrival in India from abroad, to 
signify on entry, to an officer of customs, his name, place 
of destination, and objects of pursuit in India. A licence 
was still required for residence in any part of India other 
than those above mentioned, but power was reserved to the 
Governor-General in Council, with the previous approbation 

* His colleagues were another English barrister, Mr. Cameron, afterwards 
law member of council, and two civil servants of the Company, Mr. Macleod 
of the Madras Service, and Mr. (afterwaxds Sir William) Anderson of the 


_ Bombay Service. Sir William Macnaghten of the Bengal Service was also 
appointed, but did not accept the appointment. 
: * 
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of the Court of Directors, to declare any such part open, and 
remove the obligation of a licence. 

Another section expressly enabled any natural-born shied 
of the Crown to acquire and hold lands in India. 

The regulations as to licences have long since been abolished 
or fallen into desuetude. But by s. 84 of the Act of 1833 
the Governor-General in Council was required, as soon as con- 
veniently might be, to make laws or regulations providing 
for the prevention or punishment of the illicit entrance into 
or residence in British India of persons not authorized to 
enter or reside therein. Effect has been given to this require- 
ment by Act III of 1864, under which the Government of 
India and local Governments can order foreigners to remove 
themselves from British India, and apprehend and detain them 
if they refuse to obey the order. Under the same Act the 
Governor-General in Council can apply to British India, or 
any part thereof, special provisions as to the reporting and 
licensing of foreigners.} 

An echo of the fears expressed in 1813 as to the dangers 
likely to arise from the free settlement of interlopers is to be 
found in the section which, after reciting that ‘ the removal oi 
restrictions on the intercourse of Europeans with the said 
territories will render it necessary to provide for any mischief 
or dangers that may arise therefrom,’ requires the Governor- 
General in Council, by laws and regulations, to provide, with 
all convenient speed, for the protection of the natives of the 
said territories from insult and outrage in their persons, 
religions, and opinions.” 

Section 87 of the Act declared that ‘no native of the said 
territories, nor any natural-born subject of His Majesty 
resident therein, shall, by reason only of his religion, place 
_ * See Alter Caufman v. Government of Bombay, [1894] L. L. R. 18 Bombay, 
636. As to the general powers of excluding aliens from British territory, 
see Musgrove v. Chun Teeong Toy, [1891] L.R. A.C. 272 (exclusion of 
Chinese from Australia), and an article in the Law Quarterly Review for 
1897 on ‘ Alien Legislation and the Prerogative of the Crown’, 


* See ss. 295-8 of the Indian Penal Code. 
cd 
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_of birth, descent, colour, or any of them, be disabled from 
holding any place, office, or employment under the Company.’ 
The policy of freely admitting natives of India to a share 
in the administration of the country has never been more 
broadly or emphatically enunciated. 

And finally, the Governor-General in Council was required 
forthwith to take into consideration the means of mitigating 
the state of slavery, and of ameliorating the condition of 
slaves, and of extinguishing slavery throughout the Indian 
territories so soon as such extinction should be practicable 
and safe, and to prepare and submit to the Court of 
Directors drafts of laws on the subject... In preparing 
these drafts due regard was to be had to the laws of 
marriage and the rights and authorities of fathers and heads 
of families. 

The sections of the Act which follow these broad declara- 
tions of policy are concerned mainly with regulations relating 
to the ecclesiastical establishments in India and increasing the 
number of bishoprics to three, and with regulations for the 
college of Haileybury. 

The Act of 1833, as sent out to India, was accompanied 
by an explanatory dispatch from the Court of Directors, which, 
according to a tradition in the India Office, was drafted by 
James Mill? 


During the twenty years’ interval between the Charter Act 
of 1833 and that of 1853 there was very little Parliamentary 
legislation on India. 

An Act of 1835 (5 & 6 Will. LV, c. 52) suspended the pro- 
Visions of the Act of 1833 as to the division of the Presidency 
of Bengal into two presidencies,’ and authorized the appoint- 

" See Act V of 1843 and ss. 370, 371 of the Indian Penal Code. See also 
Mr. Cameron’s evidence before the Select Committee of the House of Lords 
m 1852, and Minutes by Sir H. S. Maine, No. 92. 

‘ Kaye, Administration of the East India Company, p. 137. 

By s. 15 of the Charter Act of 1853 (16 & 17 Vict. ¢. 95) this suspension 


was continued until the Court of Directors and Board of Control should 
otherwise direct, 
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ment of a lieutenant-governor for the North-Western Pro- . 
vinces.1_ The project of establishing an executive councilfor 
the Bengal and North-Western Provinces was abandoned. ©. 

An Act of 1840 (3 & 4 Vict. c. 37) consolidated and amended 


the Indian Mutiny Acts, and empowered the Governor- . 


General in Council to make regulations for the Indian Navy. 

An Act of 1848 (11 & 12 Vict. c. 21) enacted for India a law 
of insolvency, which has been repealed and re-enacted for 
the presidency towns by Act III of rgog. 

In 1853, during the governor-generalship of Lord Dalhousie, 
it became necessary to take steps for renewing the term of 
tweuly years which had been created by the Act of 1833, and 
accordingly the last®of the Charter Acts (16 & 17 Vict. c. 95) 
was passed in that year. . 

It differed from the previous Charter Acts by not fixing 
any definite term for the continuance of the powers, but 
simply providing that the Indian territories should remain 
under the government of the Company, in trust for the 
Crown, until Parliament should otherwise direct. 

The Act reduced the number of the directors of the Company 
from twenty-four to eighteen, and provided that six of these 
should be appointed by the Crown) 

It continued indefinitely, until the Court of Directors and 
Board of Contro] should otherwise direct, the suspension of 
the division of the Bengal Presidency contemplated by the 
Act of 1835, but authorized the appointment of a separate 
governor for that presidency, distinct from the governor- 
general? However, {the Act went on to provide that, unless 
and until this separate governor was appointed, the Court of 
Directors and Board of Control might authorize the appoint- 
ment of a lieutenant-governor of Bengal. ) The power of 


* The first appointment was made in 1836. 


* Under the Act of 1833 the Governor-General of India was also Governor 


of Bengal, but during his frequent absences from Calcutta used to delegate 
his functions in the latter capacity to the senior member of his council. 
See the evidence of Sir Herbert Maddock and Mr. F. Millett before the 
Select Committee of the House of Lords in 1852. s . 
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* Appointing a separate governor was not brought into Opera-. : 
|. tiom.until the year z912, but the power of appointing a 

lieutenant-governor was exercised in 1854, and continued 

until 1912. 

By the following section, power was given to the directors — 

either to constitute one new presidency; with the same system 
b of a governor and council as in the Presidencies of Madras 

and Bombay, or, as an alternative, to authorize the appoint- 

ment of a lieutenant-governor. The power to constitute a 

new presidency was not exercised, but a new lieutenant- 

governorship was created for the Punjab in 1859. 

Further alterations were made by the Act of 1853 in the - 

machinery for Indian legislation. The ‘ fourth ’ or legislative 
member of the governor-general’s council was placed on the 
same footing with the older or ‘ ordinary’ members of the 
council by being given a right to sit and vote at executive 
meetings. At the same time the council was enlarged for 
legislative purposes by the addition of legislative members, 
of whom two were the Chief Justice of Bengal and one other 
supreme court judge, and the others were Company’s servants 
of ten years’ standing appointed by the several local Govern- 
ments. The result was that the council as constituted for 
legislative purposes under the Act of 1853 consisted of twelve } 
members, namely— 

The governor-general. 

The commander-in-chief. 

The four ordinary members of the governor-general’s 
council. 

The Chief Justice of Bengal. 

A puisne judge. 

Four representative members (paid) 2 from Bengal, Madras, 
Bombay, and the North-Western Provinces. 


” Power was given by the Act of 1853 to the governor-general to appoint, 
with the sanction of the Home Government, two other members from the 
civil service, but this power was never exercised. 

* They Toggived salaries of £5,000 a year each. 
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The sittings of ‘the legislative council were made public 
and their proceedings were officially published. * 

(The Indian Law Commission appointed under the Act of 
a 3 had ceased to exist before 185 3) It seems to have 
lost much of its vitality after Macaulay’s departure from 
India.* It lingered on for many years. published periodically 
ponderous volumes of reports, on which, in many instances, 
Indian Acts have been based, but did not succeed in effecting 
any codification of the laws or customs of the country, and 
was finally allowed to expire. (Efforts were, however, made 
by the Act of 1853 to utilize its labours, and for this purpose 
power was given to appoint a body of English commissioners,) | 
with instructions to examine and consider the recommenda- 
tions of the Indian Commission.” 

nd, finally, the right of patronage to Indian appoint- 
ments was by the Act of 1853 taken away from the Court of 
Directors and directed to be exercised in accordance with 
regulations framed by the Board of Control> These regula- 
tions threw the covenanted civil service open to general 
competition.3 

In 1855 an Act was passed (18 & 19 Vict. c. 53) which 
prohibited the admission of further students to Haileybury 
College after January 25, 1856, and directed the college 
to be closed on January 31, 1858. 


' As to the proceedings of the Commission, see the evidence given in 
1852 before the Select Committee of the House of Lords on the East India 
Company's charter by Mr. F. Millett and Mr. Hay Cameron. Mr. Millett 
was the first secretary, and was afterwards member of the Commission. 
Mr. Cameron was one of the first members of the Commission, and was 
afterwards legislative member of the governor-general’s council. 

* The commissioners appointed under this power were Sir John (after- 
wards Lord) Romilly, Sir John Jervis (Chief Justice of Common Pleas), 
Sir Edward Ryan, C. H. Cameron, J. N. Macleod, J. A. F. Hawkins, Thomas 
Flower Ellis, and Robert Lowe (Lord Sherbrooke). They were instructed 
by the Board of Control to consider specially the preparation of a simple 
and uniform code of procedure for Indian courts, and the amalgamation 
of the supreme and sadr courts. (Letter of November 30, 1853, from the 
Board of Control to the Indian Law Commission. ) 

* They were prepared in 1854 by a cofamittee under the qevideny of 
Lord Macaulay. 


* 
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‘In 1854 was passed an Act? which has had important Establish. 
administrative results in India. Under the old system the — 
only mode of providing for the government of newly acquired a 
territory was by annexing it to one of the three presidencies. ships. 
Under this system of annexations the Presidency of Bengal 

had grown to unwieldy dimensions. Some provisign had 

been made for the relief of its government by the constitution 

of a separate lieutenant-governorship for the North-Western 
Provinces in 1836. The Act of 1853 had provided for the con- 
stitution of a second lieutenant-governorship, and, if necessary, 

of a fourth presidency. These powers were, however, not 

found sufficient, and it was necessary to provide for the 
administration of territories which it might not be advisable 

to include in any presidency or lieutenant-governorship.? 

This provision was made by the Act of 1854, which ly 
powered the Governor-General of India in Council, with the | 
sanction of the Court of Directors and the Board of Control, 
to take by proclamation under his immediate authority and | 
management any part of the territories for the time being ) Neola - 
in the possession or under the government of the East India 
Company, and thereupon to give all necessary orders and 
directions respecting the administration of that part, or other- 
wise provide for its administration. The mode in which this 
power has been practically exercised has been by the appoint- 
ment of chief commissioners, to whom the Governor-General 
in Council delegates such powers as need not be reserved to 
the Central Government. In this way chief commissioner-\ 
ships were established for Assam,‘ the Central Provinces, Nolz 
Burma,* and other parts of India. But the title of chief : 
commissioner was not directly recognized by Act of Parlia- . 
ment,® and the territories under the administration of chief 
commissioners are technically ‘ under the immediate authority 





‘17 & 18 Viet. ¢. 77. * See preamble to Act of 1854. 
* See Digest, s. 56. 
“The chief commissionership of Assam was abolished in 1908, but 
restored in 1912, Burma was placed under a lieutenant-governor in 1897. 
* It has since been recognized by the Act of 1870 (33 Viet. ¢. 3), 88. 1, 3. 
} ; 
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~ and management ’ of the Governor-General in-Council within 


The 
Govern- 
ment of 
India Act, 
1858. 


»? 


the meaning of the Act of 1854. 

The same Act empowered the Government of India, with 
the sanction of the Home authorities, to define the limits 
of the several provinces in India; expressly vested in the 
Governor-General in Council all the residuary authority not 
transferred to the local Governments of the provinces into 
which the old Presidency of Bengal had been divided; and 
directed that the governor-general was no longer to bear 
the title of governor of that presidency. 

The Mutiny of 1857 gave the death-blow to the system 
of ‘double government,’ with its division of powers and 
responsibilities. In February, 1858, Lord Palmerston intro- 
duced a Bill for transferring the government of India to the 
Crown. Under his scheme the home administration was to 
be conducted by a president with the assistance of a council 
of eight persons. The members of the council were to be 
nominated by the Crown, were to be qualified either by 
having been directors of the Company or by service or 
residence in India, and were to hold office for eight years, 
two retiring by rotation in each year. In other respects the 
scheme dic not differ materially from that eventually adopted. 
The cause of the East India Company was pleaded by John 
Stuart Mill in a weighty State paper, but the second reading 
of the Bill was carried by a large ma jo@py. 

Shortly afterwards, however, Lord Palmerston was turned 
out of office on the Conspiracy to Mufdér Bill, and was sue- 
ceeded by Lord Derby, with Mr. Disraeli a8 Chancellor of 
the Exchequer and Lord Ellenborough as President,of the 
Board of Control. The Chancellor of the Exchequer promptly 
introduced a new Bill for the government of India, of which 
the most remarkable feature was a council consisting partly 
of nominees of the Crown and partly of persons elected on 
a complicated and elaborate system, by citizens of Manchester 
and other large towns, holders of East India stock, and others. 
This scheme died of ridicule, and when the House al 
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“Lord Ellenborough had been compelled to resign in con- 

sequence of disapproval of his dispatch censuring Lord 

. Canning’s Oudh proclamation, and had been succeeded by 
Lord Stanley, on whom devolved the charge of introducing 
and piloting through the House the measure which eventually 
became law as the Act for the better government of India.? 


Cfhis Act declared that India was to be governed directly by — 


and in the name of the Crown, acting through a Secretary of 

‘State, to whom were to be transferred the powers formerly 
exercised either by the Court of Directors or by the Board 
of Control. Power was given to appoint a fifth principal 
Secretary of State for this purpose. 

The Secretary of State was to he aided by a council of 
fifteen members, of whom eight were to be appointed by the 
Crown and seven elected by the directors of the East India 
Company. The major part both of the appointed and ofthe 

« selected members were to be persons who had served or resided 
tn India for ten years and, with certain exceptiogs, who ae 
not left India more than ten years before their appointmen 

an appointments or elections were to be so made that 






p ce as to Crown appointments, and in the council itself 
(Mithers. ‘Die members of the council were to hold office 
uring good behaviour, but to be removable on an address 
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Russell that the Bill should be laid aside, to be s. oF : 
another baséd on resolutions of the House. In the meantime — 


th Houses of Parliament, and were not to be re 
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in the United Kingdem in eeinidein to the government ofIndia 
and the correspondence with India. The Secretary of State 
was to be the president of the council, with power to over- 
rule in case of difference of opinion, and to send, without 
reference to the council, any dispatches “chick, night under 
the former practice have been sent thr@mgh, the secret 
committee.! . 

The officers on the home establishment both of the Company 
and of the Board of Control were to form the establishment 
of the new Secrctary of State in Council, and a scheme for 
a permanent establishment was to be submitted. 

The patronage of the more important appointments in 
India was vested either in the Crown or in the Secretary 
of State in Council. Lieutenant-governors were to be ap- 
pointed by the governor-general subject to the approval of 
the Crown. 

As under the Act of 1853, admission to the covenanted 
civil service was to be open to all natural-born subjects of 
Her Majesty, and was to be granted in accordance with the 
results of an examination held under rules to be made by 
the Secretary of State in Council with the assistance of the 
Civil Service Commissioners. 

The patronage to military cadetships was to be divided 





between the Secretary of State and his council. 3 
The property of the Company was transferred, to the 
Crown. The expenditure of the revenues of India waliiito be 








under the control of the Secretary of State in Couné 
was to be charged with a dividend on the Company’s 
and with their debts, and the Indian revenues remitt 
Great Britain were to be paid to the sakes of 
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i Council was given a quasi-corporate character for the purpose 


of enabling’hits to assert the rights and discharge the liabilities _. 


devolving upon him as successor to the East India Company.? 
It has been seexpthat under the authority given by various 
Acts the Compafiy raised and maintained separate military 
forces f their own. The troops belonging to these forces, 
whilst in India, were governed by a separate Mutiny Act, 





perpetual in duration, though re-enacted from time to time 
with amendments.2- The Company also had a small naval 
force, once known as the Bombay Marine, but after 1829 as 
the Indian Navy. 

(rhe Act of 1858 transferred to the service of the Crown all 
the naval and military forces of the Company, retaining, how- 
ever, their separate local character with the same liability to 
local service and the same pay and privileges as if they were 
in the service of the Company. Many of the European troops 
refused to acknowledge the authority of Parliament to make 
this transfer. They demanded re-engagement and bounty as 
a condition of the trans‘er of their services, and, failing to 
got these terms, were offered their discharge. 

In 1860 the existence of European troops as a separate 
force was put an end te by an Act (23 & 24 Vict. c. 100) 













uropean force should be continued for the local service of 
Hor Majegty in India, formally repealed the enactments by 
vhich Secretary of State in Council was authorized to 
i bs otions for raising such forces, 

61 the officers and sold:ers formerly belonging we the 
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‘an Act pt 1857 (20.& 21 Vict. ¢. 66), wh 





which, after reciting that it is not expedient that a separate . 
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Company’ 8 Ravpoilk Panic: were invited to join, and. 





ah of them were transferred to, the regular army under’ the 
if be authority of an Act of that year (24 & 25 Vict. ¢. 74). Thus 
fs. the European army of the late East India Company, except 


a small residue, became merged in the military forces of the 
pe” Crown? 

The naval force of the East India Company was not amal- 
gamated with the Royal Navy, but came to an end in 1863, 
when it was decided that the defence of India against serious 
attack by sea should be undertaken by the Royal Navy, which 
was also to provide for the performance of the duties in the 
Pe : Persian Gulf which had been previously undertaken by the 
R- Indian Navy? ‘ 

{The change effected by the Government of India Act, 

1858, was formally announced in India by the Queen's 
Proclamation of November 1, 1858) 
In 1859 the Government of India Act, 1859 (22 & 23 Vict. 
‘¢. 41), was passed for determining the officers by whom, and 
the mode in which, contracts on behalf of the Secretary of 
State in Council were to be executed in India.* 
Three Acts of great importance were passed in the year 
1861. 
Under the Cherter Act of 1793 rank and promotion in the 
Company's civil service were strictly regulated by seniority, 
-and all offices in the ‘civil line’ of the Company’s service 
in India under the degree of councillor weré strictly reserved 
to the civil servants of the presidency in which ghe office 
was held. But by reason of the exigencies of thé™public 
service, numerous civil appointments had been a in 



















+ Under existing arrangements all the troops sent to Tndia are e 
on the Indian establishment, and from that time cease to be voted on th 
Army Estimates. The number of the forces in the regular army #& fe 
by the annual Army Act is declared to be ‘ exclusive of the number actu 
serving within Her Majesty's Indian possessions.’ As to~ 
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Service Act, 1861 (24 & 25 Vict. c. a validated all ‘tiseds 
irregular appointments in the past, but-scheduled a number of 
appointments which, in the future, were to be reserved to 


members of the covenanted civil service. 

At the same time it abolished the rule as to seniority and 
removed all statutory restrictions on appointments to offices 
not in the schedule. And, even with respect to the reserved 
oftices, it left a power of appointing outsiders under exceptional 
circumstances, This power can only be exercised where it 
appears to the authority making the appointment that, under 

the circumstances of the case, it ought to be made without 
| regard to statutory conditions. The person appointed must | 
have resided for at least seven years in India. If the post is 
in the Revenue or Judicial Departments, the person appointed 
must pass the same examinations and tests as are required in 
the case of the covenanted civil service. The appointment 
is provisional only, and must be forthwith reported to the 
Secretary of State in Council with the special reasons for 


¥ 


making it, and unless approved within twelve months by the 
Secretary of State it becomes void.* 
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(The Indian Councils Act, 1861 (24 & 25 Vict. ec. 67), modi- Indien | | 


fied the constitution of the governor-general’s executive Comeaiag 

















council and remodelled the Indian legislatures.’ 

{A fifth ordinary member was added to the governor- 
general’s council.) Of the five ordinary members, three were 
required to have served for ten years in India under the 
Company or the Crown, and one was to be a barrister or 
advocate of five years’ standing. Power was retained to 
appoint the commander-in-chief an extraordinary member.* 

{Power was given to the governor-general, in case of his 
absence from headquarters, to appoint a president of the 
_ Gouncil, with all the powers of the governor-general except 
“those with respect to legislation) oat a ae t 
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; a might invited himsélf with all the 
exptoisable by the Governor-General in Council, except the 
powers with respect to legislation? 

For purposes of legislation the governor-general’s council 
was reinforced by additional members, not less than six nor 
more than twelve in number, nominated by the governor- 
general and holding office for two yearsy Of these additional 
members, not less than one-half were to be non-official, that 
is to say, persons not in the civil or military service of the 
Crown.2 The lieutenant-governor of a province was also to 
be an additional member whenever the council held a legisla- 
tive silting within his province. 

The Legislative Council established under the Act of 1853 
had modelled its procedure on that of Parliament, and had 
shown what was considered an inconvenient degree of in- 
dependence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government? (The 
functions of the new Legislative Council were limited strictly 
to legislation) and it was expressly forbidden. to ‘transact 
any business except the consideration and enactment of 
legislative measures, or to entertain any motion except a 
motion for leave to introduce a Bill, or having reference to 
a Bill actually introduced.t 

( Measures relating to the public revenue or debt, religion, 
military or naval matters, or foreign relations, were not 
to be introduced without the governor-general’s sanction. 
The assent of the governor-general was required to every 
Act passed by the council, and any such Act might be 












1 See Digest, 88. 45, 47. t 
* These provisions have been modified by subsequent lati 8 
Digest, s. 60. ie 
‘It had, among other things, discussed the propriety of the 
the Mysore princes. See Proceedings of Legislative Council 
PP. 1343-1402. 4. 
* * 24 & 25 Vict. c. 67, 8. 19. As to the object with which 
4 was framed, see paragraph 24 of Sir Charles Wood's dispatoh | 
_- 91861. The restrictions imposed in 1861 were relaxed in 1892 
ee eee Digest, 
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State. 
The legislative power of the Governor-General in Council 
was declared to extend to making laws and regulations for 
repealing, amending, or altering any laws or regulations 
_for the time being in force in the ‘Indian territories now 
| under the dominion of Her Majesty,’ } and to making laws 
and regulations for all persons, whether British or native, 
foreigners or others, and for all courts of justice, and for 
all places and things within the said territories, and for all 
servants of the Government of India within the dominions 
of princes and States in alliance with Her Majesty.9 But 
there were express savings for certain Parliamentary enact- 
ments, for the general authority of Parliament, and for any 
part of the unwritten laws or constitution of the United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the Crown may depend. 

fn exceptional power was given to the governor-general, 
in cases of emergency, to make, without his ccuncil,ordinances, 
which were not to remain in force for more than six months.3) 

Doubts had for some time existed as to the proper mode 
of legislating for newly acquired territories of the Company. 
When Benares and the territories afterwards known as the 
North-Western Provinces were annexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulations in foree in the older provinces of Bengal, Bihar, 
and Orissa. But when the Saugor and Nerbudda territories 
were acquired from the Marathas by Lord Hastings, and 
when Assam, Arakan, and Tenasserim were conquered in 
1824, and Pegu in 1852, these regions were specially exempted 
from the Bengal Regulations, instructions, however, being 
given to the officers administering them to conduct their 
procedure in accordance with the oie of the regulations, 80 
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fer as they were suitable to the éirousilaioes af the country. a 
And when the Punjab was annexed the view taken was that 
the Governor-General in Council had power to make laws for 
the new territory, not in accordance with the forms prescribed 
by the Charter Acts for legislation, but by executive orders, 
corresponding to the Orders in Council made by the Crown 
for what are called Crown Colonies. Provinces in which this 
power was exercised were called ‘ non-regulation provinces ’ to 
distinguish them from the ‘ regulation provinces,’ which were 
governed by regulations formally made under the Charter 
. Acts. A large body of laws had been passed under this 
power or assumed power. and in order to remove any doubts 
as to their validity @ section was introduced into the Indian 
Councils Act, 1861, declaring that no rule, law, or regulation 
made before the passing of the Act by the govérnor-general 
or certain other authorities should bé deemed invalid by reason 
of not having been made in conformity with the provisions of 
the Charter Acts.? 

The power of Jegislation which had been taken away from 
the Governments of Madras and Bombay by the Charter Act of 
1833 was restored to them by the Act of 1861. The councils 
of the governors of Madras and Bombay were expanded for 
legislative purposes by the addition of the advocate-general 
and of other members nominated on the same principles as the’ 
additional members of the governor-general’s council.*) No 
line of demarcation was drawn between the subjects reserved 

for the central and the local legislatures respectively ; but 
the previous sanction of the governor-general was made 
requisite for legislation by the local legislature in certain 


* Chesney's Indian Polity (3rd ed.), pp. 58, 64. 

* Indian legislation subsequently became necessary for the purpose of 
ascertaining and determining the rules which had been thus validated 
dn general terms. Sce Sir James Stephen’s speech in the Legislative 
‘Council in the debate on the aagerh Laws Acts, March 26, 1872, 7 the 








cases, s, and (l ‘Kote ¥ ‘tha ost * cat SSonived the Pa 
sequent assent of the governor-general in addition to that 
of the Governor, and were made subject to disallowance by 
the Crown, )as in the case of Acts of the governor-general’s 
council. (There were also the same restrictions on the pro- 
ceedings of the local legislatures. 

The governor-general was directed to establish, by procla- 
mation, a legislative council for Bengal,? and was empowered 
to establish similar councils for the North-Western Provinces 
and for the Punjab.* These councils were to consist of the 
lieutenant-governor and of a certain number of nominated 
councillors, and were to be subject to the same provisions 
as the local legislatures for Madras and Bombay. 

The Act also gave power to constitute new provinces for 
legislative parposes and appoint new lieutenant-governors, 
and to alter the boundaries of existing provinces 4 ) 

The amalgamation of the supreme and sadr courts, that is 
to say, of the courts representing the Crown and the Company 
respectively at the presidency towns, had long been in con- 
templation, and was carried into effect by the Indian High 
Courts Act, 1867.5 

By this Act the Queen was empowered to establish, by 
letters patent,® high courts of judicature in Caleutta, Madras, 
and Bombay, and on their establishment the old chartered 
supreme courts and the old ‘Sadr Adalat’ Courts were to 
be abolished, the jurisdiction and the powers of the abolished 
courts being transferred to the new high courts. 

Each of the high courts was to consist of a chief justice 
and not more than fifteen judges, of whom not less than 


‘ See note 4, p. 100. 

* A legislative council for Bengal was established by. a proubimation of 
January 18, 1862, ° 

* A legislative council was established for North-Western Provinces 
and Oudh (now United Provinces of Agra and Oudh) in 1886, and tor the 
Punjab i in 1897. 

* 88. 46, 47. Digest, s. 74. Hag Bias Vik oo 
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» one-third, including the chief justice, were to be barrister 
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fot less than one-third were to be members of the covenantéc 
civil service. All the judges were to be appointed by and 
to hold office during the pleasure of the Crown. The high 
courts were expressly given superintendence over, and power 
to frame rules of practice for, all the courts subject to their 
appellate jurisdiction + 

Power was given by the Act to establish another high 
court, with the same constitution and powers as the high 
courts established at the presidency towns? 

The Indian High Courts Act of 1861 closed the series 
of constitutional statutes couscquent on the transfer of the 
government of India to the Crown. Such Acts of Parliament 
as have since then been passed for India have done little more 
than amend. with reference to minor points, the Acts of 1858 
and 1861. 

The Indian High Courts Act,1805 Fapocenend the Governor- 
General in Council to pass orders altering the limits of the 
jurisdiction of the several] chartered high courts and enabling 
them to exercise their jurisdiction over native Christian 
subjects of Her Majesty resident in Native States. 

Another Act of the same year, the Government of India 
Act, 1865,4 extended the legislative powers of the governor- 
general’s council to all British subjects in Native States, 
whether servants of the Crown or not,5 and enabled the 
Governor-General in Council to define and alter, by proclama- 


_tion, the territorial limits of the various presidencies and 


lieutenant-governorships. 

The Government of India Act, 1869,’ vested in the Secretary 
of State the right of filling all vacancies in the Conneil of 
India, and changed the tenure of members of the council 


1 See Digest, st. 96-103. é 

* 5. 16. Under this power o high court was established at Allahabad 
in 1866. zs ie gecipelie that the pirwot wae shesshey sanenial She 

* 28 & 29 Vict. c. 15. Digest, s. 104. Seg 
* 28 & 29 Vict. c. 17. * Seo Digest, 
Thid. 57, 
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cs from Fi tenure ‘during good behaviour to a term of ten years. 


It also transferred to the Crown from the Secretary of State 
in Council the right of filling vacancies in the offices of the 
members of the councils in India. 

The Indian Councils Act, 1869, still further extended 
the legislative powers of the governor-general’s council by 
enabling it to make laws for all native Indian subjects of Her 
Majesty in any part of the world, whether in India or not. 

A very important modification in the machinery for Indian 
legislation was made by the Government of India Act, 1870. 
It has been seen that for a long time the governor-general 
believed himself to have the power of legislating by executive 
order for the non-regulation provinces. The Indian Councils 
Act of 1861, whilst validating rules made under this power in 
the past, took away the power for the future. The Act of 
1570 practically restored this power by enabling the governor- 
general to legislate in a summary manner for the less 
advanced parts of India. The machinery provided is as 
follows. The Secretary of State in Council, by resolution, 
declares the provisions of section 1 of the Act of 1870 ap- 
plicable to some particular part of a British Indian province. 
Thereupon the Governor in Council, lieutenant-governor, 
lieutenant-governor in Council, or chief commissioner of the 
province, may at any time propose to the Governor-General] 
in Council drafts of regulations for the peace and good govern- 
ment of that part, and these drafts, when approved and 
assented to by the Governor-General in Council, and duly 
gazetted, have the same force of law as if they had been 
formally passed at sittings of the Legislative Council. This 
niachinery has been extensively applied to the less advanced 
districts of the different Indian provinces, and numerous regu- 
lations have been, and are constantly being, made under it. 


' 32 & 33 Vict. 0.98. See Digest, s. 63. 
* 33 & 34 Vict. «. 3. Digest, s. 68. 


* This restoration of a power Of sunimary logislation wad strongly advo-. iby 


cated by Sir H. 8. Maine, See Minutes by Sir H. 8. Maine, pp. 153, 156. 
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“The same Act of 19 Sioa two ‘olla! prone = “oa 
considerable importance. One of them (s. 5) repeated and ~. 


strengthened the power of the governor-general to overrulé 
his council? The other (s. 6), after reciting the expediency 
of giving additional facilities for the employment of natives of 
India ‘of proved merit and ability’ in the civil service 
of Her Majesty in India, enabled any native of India to 
be appointed to any ‘ office, place, or employment’ in that 
service, notwithstanding that he had not been admitted to. 
that service in the manner directed by the Act of 1858, ie. 
by competition in England. The conditions of such appoint- 
ments were to be regulated by rules made by the Governor- 
General in Council, with the approval of the Secretary of 
State in Council* The result of these rules was the ‘statutory 
civilian,’ who has now been merged in or superseded by the 
* Provincial Service.’ 

Two small Acts were passed in 1871, the Indian Councils 
Act, 1871 (34 & 35 Vict. ¢. 34),8 which made slight extensions 
of the powers of local legislatures, and the Indian Bishops Act, 
1871 (34 & 35 Vict. c. 62), which regulated the leave of absence 
of Indian bishops. 

An Act of 1873 (36 Vict. ec. 17) formally dissolved the 
East India Company as from January I, 1874. 

« The Indian Councils Act, 1874 (37 & 38 Vict. c. gr), enabled 
a sixth member of the governor-general’s council to be ap- 
pointed for public works purposes. 

The Council of India Act, 1876 (39 & 40 Vict. c. 7), enabled 
the Secretary of State, for special reasons, to appoint any 
person having professional or other peculiar qualifications 
to be a member of the Council of India, with the old tenure, 
“during good behaviour,” which had been abolished in 1869.* 


* Bee Digest, s. 44. It will be remembered that Lord Lytton acted under 
‘this power when he exempted imported cotton goods from duty Same 
Fe * See ibid. 04. 

_. * This Act was passed in uence of the decision of the 4 
es iat tb v. Romy, 7 Bom, Or. Ge mae ot the dein ofthe Boy ie : 
_ * This power was exercised in the case of Sir H. 5. Maine, and 
sire contorwe) wth spect] sefeatuee tole, Tt has since boos 



















a he same y year was vain the Royal Titles Act, ie 
; "(39 &, 40 Viet. ¢. 10), which authorized the Queen to assume 
the title of Empress of India, 
”. The Indian Salaries and Allowances Act, 1880 (43 & 44 
| Vict. ¢. 3), enabled the Secretary of State to regulate by order 


certain salaries and allowances which had been previously fixed 
by statute. 

The Indian Marine Service Act, 1854 (47 & 48 Vict. c. 38), 
enabled the Governor-General] in Council to legislave for main- 
taining discipline in a small marine establishment, now ealled 
the Royal Indian Marine, the members of which were 
neither under the Naval Discipline Act nor under the Merchant 
Shipping Acts.? 

The Council of India Reduction Act, 1889 (52 & 53 Vict. 
©. 05), authorized the Secretary of State to abstain from filling 
vacan¢ies in the Couneil of India until the number should 
be reduced to ten. : 

The Indian Councils Act, 1892 (55 & 56 Vict. ¢. 14), 
authorized an increase in the number of the members of the 
Tndian legislative councils, and empowered the Governor- 
General in Council, with the approval of the Secretary of 
State in Council, to make rules regulating the conditions 
under which these members are to be nominated? At 
the same time the Act relaxed the restrictions imposed _ 
by the Act of 186r on the proceedings of the legisla- ™ 
‘ive councils by enabling rules to be made authorizing 
the discussion of the annual financial statement, and the 
asking of questions, under prescribed conditions and re- 
strictions, : 

The Act also cleared up a doubt as to the meaning of an 
evactment in the Indian Councils Act of 1861, modified some 
of the provisions of that Act about the office of ‘ additional 
members ’ of legislative councils, and enabled loca! legislatures, 
With the previous sanction of the governor-gencral, to repeal 
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a See ibid, 63. so tan 





mi a > The on and Bombay Armies Act, 1893 (56 & 57 
7, 62), abolished the offiees of commanders-in-chief of: 
Madras-and Bombay armies, and thus made possible a ‘sim- ; 

plification of the Indian military system which had been 
asked for persistently by four successive viceroys? 
The Contracts (India Office) Act, 1903 (3 Edw. VII, ec. rs, o! 
‘detlared the mode in which certain contracts might be made 
by the Secretary of State in Council# 

- The Indian Councils Act, 1904 (4 Edw.VIT, ec. 26), while con-. 
tinuing the power to appoint a sixth member of the Governor- 
General's Council,-removed the necessity for appointing him 
specifically for publie works purposes * 

The Council of India Act, 1907 (7 Edw. VII, ¢. 35), modified 
the constitution of the Council of India. 

’ The Indian Councils Act, 1909 (9 Edw. VII, . 4), the passage 
of which will always be associated with the name of Lord 
Morley of Blackburn, made important changes in the consti- 
tution and functions of the Indian legislative councils, and 

gave power to make changes in the executive governments 





of the Indian provinces. . a 
The introduction of the measure was preceded by dis- 
eussions and correspondence, which began’ in Lord Morley’s | 
* first year of office as Secretary of State for India, and extended 
over a period of nearly three years. 
In 1906 the Viceroy, Lord Minto, drew up a minute’ in 
_ which he reviewed the political situation in India, and pointed 
out how the growth of education, encouraged by British rule, 








. a 

1 See Digest, s. 76. In the absence of this power the sphere of.action | 
of the then new legislature for the North-Western Provinces and was 
gonfined within an infinitesimal area. aie J 
"y Administrative reforms in India are not carried out with undue piv- x4 
cipitaricy. The appointment of a single commander-in-chief for India, with — 
four subordinate commanders under him, was recommended by Lord 
William Bentinck, Sir Charles Metcalfe, and others in 1833. 
* = Papers mapeting ite Bae Inia Companys Chae, 1833.) 
Bee ge 8. oy sa 
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“had led to the rise of important classes claiming equality of — 
citizenshin, and aspiring to take a larger part in shaping the 
policy of the government. He then appointed a committee 
of his council to consider the group of questions arising out 
of these novel conditions. From the discussion thus com- 
menced was developed a tentative project of reform, which 
was outlined ina Home Department letter to local govern- 
ments dated August 24, 1907. This letter, after having 
received approval by the Secretary of State in Council, was 
laid before Parliament, and was published in England and 
India The local governments to whom it was addressed 
were instructed to consult important bodies and individuals 
representative of various classes of the community before 
submitting their own conclusions to the Government of India. 
The replies were received in due course, and are to be found 
in the ‘colossal blue books’ appended to a letter from the 
Government of India, dated October 1, 1908, in which the 
situation was again reviewed, and revised proposals were 
formulated. The views of the Secretary of State on these 
proposals were expressed in a dispatch dated November 27, 
1908, and were expounded by Lord Morley in a speech 
delivered in the House of Lords on December 17, 1908. 

Reference was made to the subject in the King’s speech 
which ushered in the session of 1909, and in the debates on 
the address in reply. The Bill embodying the proposals of * 
the Government, so far as they required Parliamentary 
authority, was presented by Lord Morley on February 17, 
1909, and was read a second time, after a debate of two days, 
on February 24. It passed through committee on March 4, 
and was considered on report, read a third time, and passed 
by the House of Lords on March g. In the House of Commons 
the Bill was read a second time on April x, was considered in 

* East India (Advisory and Legislative Councils, &¢.), 1907, Cd. 3710. * 

* The letter of October 1, 1908, and the dispatch of November 27, 1908, 
are to be found in vol. i of the Blue Book entitled East India (Advisory and 


Legislative Councils, &c.), 1908, Cd. 4425. The replies from’ the Local 
Governments are embodied in separate volumes, 
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The Blue Book begins with a notification fixing November 15, 
1909, as the date at which the provisions of the Act were to 
come into operation. 

Then follow, under the headings Nos. IT to IX, bexiilntonn 
and rules for the nomination and election of the members of 
the several legislative councils of India, other than those who 
are such members by virtue of being members of the executive 
councils. The regulations were, in the case of each council, 
of a general character, and related to such matters as number; 
qualifications, term of office, and mode of filling vacancies, 
The rules, which were scheduled to the regulations, were more 
detailed, and prescribed the mode in which the several 
elections were to be made. These regulations and rules are 
now superseded by revised regulations issued in 1g121 

Tn No. X are to be found important rules regulating the 
business of the Governor-General’s legislative council, and 
relating to (1) the discussion of the annual financial statement; 
(2) the discussion of matters of general public interest, and 
(3) the asking of questions.” 

No. XI is a Home Department resolution of the Government 
of India, dated November 15, 1909, which describes in general 
terms the nature of the changes made by the Act of 1909, 
and the regulations under it, and has appended to it a table 
showing the constitutions of the several legislative councils. 

The changes made in the legislative councils by the Act of 
1909, and the regulations under it, as revised in 1912, may 
be considered under the heads of (A) Constitution and (J) 
Functions.* 


1 See below, p. 135. * See Appendix IT. 
* This table is now superseded by a new table showing the constitution 
of the councils under the regulations as revised in 1912. See Appendix I. 
* For the sake of convenience the changes include the alterations made 
aia of the territorial distributions consequent on the Coronation 
ar. 
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